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ADOPTION LAW REVIEW 

DISCUSSION PAPER 2: AGREEMENT AND FREEING 
Introduction 

The requirement that parental consent to the adoption of their child must 
be either obtained or dispensed with is a fundamental feature of Scottish 
adoption legislation. This reflects the principle articulated by the 
Houghton Committee^ in 1972 that there were no grounds for departure 
from "the 2 basic principles in the existing law: that adoption should 
normally be possible only with parental consent; and that it should be 
open to the court to dispense with consent on certain specified grounds". 
This position reflects the United Kingdom's obligations in terms of 
Article 5 of the European Convention^ on the Adoption of Children, under 
agreement is required from the mother and, where the child is 
legitimate, the father, unless agreement is dispensed with on "exceptional 
gr-ounds determined by law" . 

In Discussion Paper 1 we considered the nature and effect of adoption. 
This paper examines several issues surrounding Agreement and Freeing to 
an adoption. These include, in Part I, the persons whose agreement 
should be sought and the situations in which their agreement may be 
dispensed with. Part II considers similar issues in relation to freeing a 
child for adoption, examining the child's status following the making of an 
order, and the procedure for revoking such an order. 

Options for change are discussed with specific questions posed where a 
possible improvement to the existing law is considered. 



^Report of the Departmental Committee on the Adoption of Children, 
(1972), Cmnd 5107, HMSO, Paragraph 168. 

2 

The Hague Convention on the Adoption' of Children 1965 (Cmnd 2615) 
(Signed 15 November 1965). 
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PAET I: AGREEMENT TO THE ADOPTION ORDER 



WHOSE AGREEMENT IS REQUIRED? 

1. Under Section 16(1) of the Adoption (Scotland) Act 1978 (the 
1978 Act), the court cannot make an adoption order unless the child has 
already been freed for adoption or unless it is satisfied in the case of 
each parent or guardian of the child: 

that he freely, and with full understanding of what is involved, 
agrees unconditionally to the making of an adoption order; or 

that his agreement to the making of the adoption order should 
be dispensed with on one of the statutory grounds discussed in 
para 31. 

Pajrents and Guardians 

2. Although "parent” is not defined in the 1978 Act, the natural mother 

is always included within this category . It also includes the natural 

father if he is married to the mother or has been married to her at any 
time since the child’s conception. Case law^ has established, however, 
that a natural father, who is not married to the mother and who has not 
been married to her at any time since the child's conception, is not a 
parent under adoption legislation. 

3. The amended definition of "guardian" now contained in section 65(1) 
of the 1978 Act is: 

"(a) a person appointed by deed or will in accordance with the 
provisions of the Guardianship of Infants Acts 1886 and 1925 or the 
Guardianship of Minors Act 1971 or by a court of competent 
jurisdiction to be the guardian of the child; and 



^A V B, 1955 SC 378; A v B & C, 1971 SC (HL) 129. 
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(t>) in thG casB of a child whos© father is not married to the mother, 
includes the father where h.e has, in relation to the child, 
guardianship, custody, access or any other parental right by virtue 
of an order by a court of competent jurisdiction." 



The Unmarried Father 

4. If a child’s father is not married to the mother, and has not been 
married to her at any time since the child’s conception, he is not 
considered a parent for the purposes of the 1978 Act even if he 
registered the child's birth or has in some other way recognised 
paternity. Even if he has been cohabiting with the mother and child 
since before the child's conception and has been playing a full social role 
as the child's father, his status is not altered. He is, however, 
considered to be a "relative" under Section 65(1). 

5. In freeing provisions there is a further requirement that the court 
must be satisfied that the unmarried father does not intend to apply for 
any parental right under Section 3 of the Law Reform (Parent and Child) 
(Scotland) Act 1986 or that if he did the application would be likely to be 
refused . A similar requirement does not apply to ordinary adoption 
proceedings. 

6. Under the Adoption Agencies (Scotland) Regulations 1984, however, 
an agency must, where it knows the identity of the father of an 
illegitimate child, and as far as it considers reasonably practicable and in 
the interests of the child, carry out in relation to him the obligations it 
has to the mother. These include explaining to him the legal implications 
of, and procedures in relation to, adoption and freeing for adoption. 
The agency must also ascertain, so far as possible, whether he intends to 
apply for custody of the child. 

7 . The degree of compliance with this duty must depend greatly on the 
agency, as much turns on what it considers "reasonably practicable" and 



"^Adoption (Scotland) Act 1978, Section 18(7). 
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in the interests of the child". Practical difficulties may arise where the 
agency is dependent for information on the mother who may he hostile to 
any approach to the father. Moreover, the discretion conferred on 
agencies leaves it open for them in exceptional cases to take the view that 
an adoption might be so much in the interests of the child that 
information should not be given to the father as it might only encourage 
him to apply for custody or parental rights and cause disruption and 
anxiety to the prospective adopters and the child. The aforementioned 
discretion within the Regulations, however, ensures that an agency need 
not put at risk an adoption which is in the best interests of the child by 
making an approach to a putative father who is unaware of the child's 
existence, especially where this is also against the wishes of the mother. 

8. Additionally, in a petition for adoption, intimation^ of the hearing 
must be made to: 

any person having the rights and powers of a parent of the 
child; 

any person liable by virtue of any order or agreement to 
contribute to the maintenance of the child; 

any other person who, in the opinion of the court, ought to be 
served with notice of the. hearing. 

Thus a person receiving intimation might object to the petition for 

adoption and might be treated as a witness or just a source of information 
at the hearing. 

9. As identified above, however, the most effective way for an 
unmarried father to challenge an adoption application is to apply for a 
parental right under the Law Reform (Parent and Child) (Scotland) 
Act 1986. Such an award would bring him within the definition of 
"guardian" and give him a right to agree or withhold agreement to the 



Pam 22(3) Act of Sederunt (Adoption of Children) 1984 and Rule 222(13) 
of Rules of Court. ^ ^ 
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adoption of his child. Prior to the 1986 Act, the father of an illegit ima te 
child was required to possess a specified custody order to become a 
"^ardian”. The 1986 Act amended this criteria to possessing 
"...guardianship, custody, access or any other parental right by virtue 
of an order by a court of competent jurisdiction". 

10. Current social thinking and social trends, however, call into 

question the philosophy behind regarding the unmarried father's rights 

and responsibilities as subordinate to those of the unmarried mother. 

6 

The Scottish Law Commission, in recognising that "...an unmarried 
father may be just as motivated to care for and protect his child as a 
married father or, indeed, as the mother of the child", has recently 
consulted on the question of whether the law should confer parental 
rights on an unmarried father. Since the outcome of the Commission's 
consideration of this issue is not yet known, it would not be appropriate 
to consider in this Paper reforms to the role of the unmarried father in 
adoption legislation. 

The Child 

11. Although in some countries, including England, the agreement of the 
child to his own adoption is not required, Section 12(8) of the 1978 Act 
states that an adoption order shall not be made in relation to a child who 
is 12 years of age or over unless he consents to the adoption. 
Additionally, in making any decision, agencies and the court are bound 
under Section 6 of the 1978 Act to ascertain so far as is practicable the 
wishes and feelings of the child regarding the decision and to give due 
consideration to them, having regard to his age and understanding. 

12. In any discussion of the part which children should play in decisions 
which so vitally affect their future, there are considerations which go 
beyond the question of formal agreement. A provision requiring a child's 
agreement to his adoption may be a valuable outward and visible sign of 
the importance of the child's role and wishes, but it carries the objection 



^Scottish Law Commission Discussion Paper- No 88 Parental Responsibilities 
and Rights, Guardianship and the Administration of Children's Property, 
para 2.22. 
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that a chronological age must be specified which cannot take into account 
differing levels of understanding and development in children of different 
ages . 

13. When the Scottish Law Commission considered this question"^, it 
initially proposed to restrict the right of a child to veto his own adoption 
to 16 and 17 year olds. It argued that such a change would make little 
practical difference to a court’s determination of an application to adopt a 
child in the 12-15 age group because the court would stiH be obliged, by 
Section 6 of the 1978 Act, to give due consideration to the child’s wishes 
and feelings, having regard to his age and understanding. The 
Commission was swayed from this view in the face of opposition which 
pointed out the difference between a formal requirement to consent and an 
obligation to merely take account of a child's wishes. It recognised that 
2 routes were possible: 

1. to require the consent of a child to his own adoption unless, in 

the opinion of the court, he lacked the necessary mental capacity or 

understanding; or 

2. to require the consent of a child over a certain age, 

and chose to recommend the second on the grounds of simplicity and 
certainty. This recommendation was carried into effect by amendments to 
the 1978 Act resulting in the current requirements of Sections 12(8) and 
18(8). 

14. There is a third option, however, which preserves the rights of 
children aged 12 years and over to consent while at the same time 
strengthening the position of the under 12s. That is, to apply the first 
route above to under 12s, and retain the second (and existing) 
requirement in respect of children over that age. 



7 

Scottish Law Commission Report on the Legal Capacity and Responsibility 
of Minors and Pupils (No 110). 
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Should adoption legislation also require the consent of a child 
under 12 to his own adoption unless, in the opinion of the 
court, he lacks the necessary mental capacity or understanding? 

15. The way in which children can be helped to reach an understanding 
of, and form views on, the issues involved and thus play a more effective 
part in decision making will be addressed more fully in Discussion Paper 3 
’’The Adoption Process". 

AGREEMENT NOT FORTHCOMING 

16. The circumstances in which parental or guardian's agreement is not 
given to an adoption application fall into 2 broad categories: 

1. agreement withheld from the outset; or 

2. agreement given and subsequently withdrawn. 

These 2 situations are considered further in this section. 

Agreement Withheld 

17. Where birth parents withhold agreement to adoption it is not always 
possible to determine their reason for doing so: it may simply be because 
they do not want to be seen to be rejecting the child rather than being 
opposed outright to adoption. Alternatively, they may be planning to 
contest actively the proceedings in order to keep the child or to secure 
the child’s return from care. 

18. Research of long-term foster parents who went on to adopt found a 
wide variation in the attitude of parents who declined to agree to 
adoption. In 33 out of 105 cases in their study there was parental 
opposition but only 10 of these cases were eventually contested in court. 
In 4 of the 33 cases parents were actually satisfied that adoption was best 
for the child but either said they could not or would not sign any 
papers , or else declined to give formal agreement because they wanted 
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the child to know they cared. There can be no doubt that good practice 
can go a long way to resolve this problem. Nonetheless, is there any 
way in which the law can be changed to minimise the likelihood of 
parental consent being withheld in such circumstances ie. for purely 
emotional reasons without a practical alternative? Two options for change 
are considered - allowing parents to give conditional agreement to the 
adoption, and changing the level of agreement required. 

Conditional Agreement 

19. Could more be done to involve natural parents in positively planning 
for their child’s future with an alternative f amil y? At present, any 
agreement by the parents to the proposed adoption which imposes 
conditions, for example relating to access or the race of the adopters, is 
invalid. The adoption agency has a duty, when compiling its report for 
the court under Regulation 23 of the 1984 Regulations, to include 
particulars of the birth parents' wishes and feelings in relation to 
adoption and the application, including any wishes in respect of the 
child's religious upbringing. There is a clear expectation that agencies 
\vill take these preferences into account, as far as practicable, although 
they are not bound by them. It is arguable that the general duty of the 
court or agency to have regard to all the circumstances in reaching any 
decision relating to the adoption of a child obliges it to take account of 
parental wishes about the child's upbringing. Nonetheless, there is no 
question of birth parents choosing the adopters. 

20. In recent years, however, adoption agencies have recognised the 
importance of including birth parents in adoption planning; of giving them 
opportunities to contribute their views of the kind of adoptive family and 
upbringing they would prefer for their child; and discussing with them 
the possible choices. It is increasingly common for birth parents to be 
offered the opportunity of meeting prospective adopters. Where the 
adopters are foster parents, the parents may have come to know them 



8 

Long-term Fostering and the Children Act, a study of foster parents 
who went on to adopt, Rowe, Cain, Hundleby, Keane, (1984), BAAF. 
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during the foster placement and, in some cases, agreement to adoption 
may have been influenced by that knowledge. 

21. Such developments in practice have largely been influenced by the 
recognition of the trauma experienced by natural parents ''losing" their 
child through adoption. Participating in the planning process leading up 
to the adoption is widely regarded as reducing the feelings of guilt and 
inadequacy which often accompany the natural parents through the 
adoption and for many years thereafter. Such a positive input also helps 
reduce conflict between the agency and the parents, who will be working 
with a common interest: the future welfare of the child. In certain 
circumstances it may therefore be desirable to obtain the conditional 
agreement of the natural parents, recognising their wishes and feelings 
on their child's future, rather than seeking to dispense with their 
agreement with the potential damage that conflict between agency, natural 
parents and child may bring. 

22. There will be circumstances, however, where unconditional agreement 
will be clearly necessary. For example, where it is impossible to obtain 
consent because the parents are behaving unreasonably, or where the 
parents cannot be found. The case for "conditional" agreement must 
therefore be seen as in addition to, and not a substitute for, the existing 
unconditional agreement. 

2 . Is there a case for a more jxjsitive involvement of natural 
parents in the planning/ selection process beyond the existing 
statutory obhgationB? To what extent should natural parents 
be involved? 

3. Should the law provide for "conditional agreement" to be 
introduced in addition to the existing "unconditional"? What 
types of conditions should be possible? 

4. Would the introduction of "conditional agreement" along the 
aforementioned lines reduce the likelihood of parental consent 
being withheld? If so, in what circumstances? 

23. Whilst it may be argued that allowing parents to give conditional 
agreement would be the surest way of acknowledging and meeting the 

D2801923.091 9. 
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reasonable wish of parents to influence the future of their child, the 
effect of this influence must be balanced against the practical effect this 
will have on their child's welfare. Any intention to give weight to the 
preferences of parents can only be effective in so far as there is the real 
possibility of choice. There are therefore serious implications for 
agencies which have the task of recruiting prospective adopters. Such a 
move might ultimately be contrary to the best interests of the child, eg. in 
that there might be considerable delay in placement while adopters of a 
particular religion or sect were sought. 

5. Would an arrangement which allows parents to give conditional 
agreement unduly delay a child’s placement and in practice be 
against his best interests? 

24. The possibility of involving consenting birth parents to a greater 
degree in the adoption planning process raises the- question of what part 
non-consenting parents would play in this process. Research^ suggests 
that there is "little evidence of non-consenting birth parents being asked 
what sort of permanent family they would prefer for their child". 
Presumably where the birth parent does not agree to adoption he or she 
is unlikely to express any such preference at this stage while still hoping 
that the child wiU be returned; a similar problem has been noted where 
parents do not consent to the making of a freeing application^^. By the 
time agreement has been dispensed with at the hearing, it will be too late 
to influence the type of placement chosen. It is important, however, that 
non-consenting parents should not be excluded from participating in 
planning for their child’s future. In particular, they must not be given 
the impression that exclusion from the planning process is the price to be 
paid for opposing the agency's plans. The difficulty of establishing a 
constructive dialogue between a non-consenting parent and a local 
authority with responsibility for a child will be discussed in Discussion 
Paper 3: The Adoption Process. 



Review of Research Relating to Adoption, Thoburn, (1990). 
10 



(1989^”® for Adoption, Lambert, Btiist, TriseUotis and HiU 
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Revised Threshold of parental consent 



25. Alternatively, is there merit in devising a procedure to cater for the 
parent who recognises that adoption is best for his child but does not 
wish to be seen as abandoning or rejecting him? The wording of the form 
could be expressed in a way that would allow the parent to state that he 
or she is not opposed to the adoption order without being expressly 
required to agree to it. A parent might then withdraw without feeling 
that he had abandoned the child or risking being stigmatised as 
unreasonable. The result could be a streamlining of adoption cases into 
uncontested and contested with a decrease in those where, although 
agreement is not given, the parents do not actively contest the 
proceedings. On the other hand, such a procedure could place much 
more pressure on vulnerable parents, who would be deprived of a judicial 
finding that adoption should proceed without their agreement. 
Additionally, such a revised consent might not meet our international 
obligations referred to in paragraph 1. However, the position of parents 
intending to take this course might be safeguarded by the appointment of 
a Reporting Officer to investigate the circumstances and ensure that they 
were acting freely and with full understanding. Such an appointment 
might help towards satisfying the requirement of express consent. 

6. Is there a case for reducing the level of i>arental consent 



Agreement Withdrawn 

26. Although agreement can be given at any time prior the adoption 
hearing (except within 6 weeks of the child’s birth), it can be withdrawn 
at any time before the order is made. Indeed, it is a duty of the 
Reporting Officer to confirm to the court "that each parent or guardian 
whose agreement is required understands that he may withdraw his 
agreement at any time before an ... order ... is made." No similar 
duty, however, is contained under the Rules of Court in a petition to the 
Court of Session. Once the parent "has agreed", it is an offence under 
Section 27 of the 1978 Act for a parent or guardian to remove the child 
from a person with whom the child has his home, against that person’s 
will, without leave of the court. 



required? 




D2801923.091 



11 . 



Printed image digitised by the University of Southampton Library Digitisation Unit 



27. In some cases, however, particularly when babies are involved, the 
mother may have agreed with the Social Work Department at the outset 
that adoption was the preferable course for the child. On the basis of 
this agreement the child would be placed for adoption. This "agreement 
to placing is not subject to any formal or independent oversight until the 
adoption application is made and the court appoints a Reporting Officer. 
An English case,^^ however, has established that the words "has agreed" 
in Section 27(1) of the Adoption Act 1976, which are identical to those in 
Section 27(1) of the 1978 Act, do not refer only to the form of agreement 
witnessed by the Reporting Officer, and can therefore extend to the 
initial "agreement to placing" the child for adoption. Although this 
confers a limited degree of stability on adoption placements , without which 
the mother could take her child back at any time prior to giving her 
agreement to the Reporting Officer, it effectively means that a mother 
may be held to a decision taken without the safeguards presently in place 
for a decision which is revocable. There is, therefore, a need to clarify 
the precise effects of an agreement to the placement of a child for 
adoption (or a request by a parent for a child to be placed), so that 
parents are in no doubt about the circumstances in which they may 
recover a child. 

7. Is there a case for introdu dug statutory safeguards at the 
earliest point where a natural parent agrees to placing a child 
for adoption? 



28. Although the introduction of such safeguards would undoubtedly be 
of benefit to the natural parent, prospective adopters will still be anxious 
that parents may change their minds before the adoption order is made. 
Furthermore, an adoption agency may advise an adopter not to contest a 
parent's request for the return of a child, except where the agency is 
satisfied that this would clearly not be in the child’s best interests. In 
such circumstances, the loss of a child even after only a brief placement, 
is undoubtedly an occasion of great pain to both the child and 
prospective adopters . 



11 



Re T (A Minor) (Adoption: Validity of Order) [1986] 1 FLR31. 
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29. At present, agreement may be withdrawn at any time up to the 

hearing. This is in contrast to the position in Australia, for example, 
where agreement may only be revoked within a specified period after it is 
given (usually 30 days). One issue for consideration is whether 

legislation should specifically limit the period during which agreement can 
be withdrawn and thereby limit the period of uncertainty for both the 
child and adoptive family. 

30. The disadvantages of uncertainty, however, must be balanced 

against the need to ensure that a parent's agreement is properly informed 
and fully voluntary, with sufficient time for consideration and reflection. 
It would be essential for example that the duties of the agency (to 

counsel the parents) and the Reporting Officer (to investigate and ensure 
that agreement is given freely and with full understanding) were 

discharged in full before agreement became irrevocable. Fixed deadlines 
and safeguards would be needed. Agencies would have to provide a 

report on the case to the Reporting Officer at an early stage and 
provision would be needed for his report to be accepted by the court. 
An additional hearing at this stage could lead to more delay rather than 
less. 



8. Where agreement has been given before the adoption hearing, 
should it become irrevocable after a limited period? If so, what 
should that period be? 

GROUNDS FOR DISPENSING WITH AGREEMENT 

31. Where the consent of a parent or guardian to an adoption order is 
not forthcoming, his agreement to the making of the adoption order must 
be dispensed with on specified grounds for the application to proceed. 
The grounds are that the parent or guardian - 

(a) cannot be found or is incapable of giving agreement; 

(b) is withholding his agreement unreasonably; 

(c) has persistently failed without reasonable cause to discharge the 
parental duties in relation to the child; 
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^d) has abandoned or neglected the child; 

(e) has persistently ill-treated the child; 

(f) has seriously ill-treated the child. 



32. Ground (f) does not apply unless (decause of the ill-treatment or for 

other reasons) the rehabilitation of the child within the household of the 
parent or guardian is unlikely. 

33. There are no centrally collected statistics in Scotland which indicate 
the frequency with which each ground is used. Anecdotal evidence, 
however, supported by as yet unpubUshed English research, suggest! 
that ground (b) is by far the most common reason for dispensing with 
parental agreement. Use of the other grounds, in particular those 
involving abandonment, neglect or lU-treatment is believed to be small by 
comparison. The heavy reUance on the use of ground (b) may be 
explained in part by agency choice. In such difficult circumstances, with 
so many conflicting interests at stake, it is understandable that agencies 
may prefer to let both the parents and child down Ughtly by selecting a 
ground which now rests heavily on the child's welfare rather than on 
parental misbehaviour. A more detailed examination of the grounds for 
dispensing with parental agreement is contained below: 



(a) CaLunot be Found 



34. Under this ground, every reasonable step must be taken to trace the 
parents. The reports produced to the court therefore feature 
significantly in proving this ground. In one case^^ determined 

that, although the mother's address was not known, it was reasonable to 
communicate with her through her father, with whom they knew she was 
m contact. In another case^^ the birth parents were Uving in a 
totahtarian country and the court found that any attempt to communicate 
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Re F (R) (An Infant) [1970] 1 QB385. 
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with them would fail. Accordingly, there was no practical means of 
securing their agreement and so they ’’could not be found". 

or is Incapable of Giving Agreement 

35. This can include mental incapacity but could also include someone in 
a coma or suffering from some other physical incapacity. Once again, 
such a ground would normally be supported by a report on the medical 
condition of the person. Should the report be disputed, the court would 
be required to find on the degree of incapacity. It should be noted that 
this ground also applies to dispensing with the agreement of a child 
whose consent is required to his own adoption. (See para 11) 

36. In the inter-country case mentioned above, the natural parents were 
found "incapable of agreeing" to a proposal of which they were ignorant 
and could not practically be made aware. Even if they were aware, they 
would probably not be allowed freely to consent. Were this decision to be 
regularly employed in relation to children brought here from some foreign 
countries the risks would be considerable. The whole issue of inter 
country adoption will be considered in Discussion Paper 4. 

(b) Is Withholding His Agreement Unreasonably 

37. This ground has generated the most case law. Originally, this was 
because of doubts about its interpretation, principally as to whether or 
not some parental culpability or vacillation had to be shown and as to the 
weight to be given to the welfare of the child. More recently, its 
appearance in the law reports may reflect the frequency with which it is 
relied upon. 

38. The test to be applied is reasonableness: the cases on this ground 
reflect this and so illustrate the meaning of the ground rather than define 
it. It has been said too that a direction to dispense with consent should 
be given sparingly and only in rare and exceptional cases, all the more 
so in cases where adoption is desired by one natural parent and the other 
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refuses consent. In whether to give such a direction, a significant 
consideration is whether the parent who has withheld consent in really is 
fact opposing the making of an adoption order •• or even in some cases^^ 
whether he or she is appearing in the process. 



16 

39. In one case it was found that the test in deciding this ground is 
not the sincerity of the parent whose agreement is in question, but the 
reasonableness of his withholding the agreement. The same case 
established that unreasonableness does not necessarily import any element 
of culpability. Lord HaHsham said: 



... it is clear that the test is reasonableness and not anything 
else. It is not culpabUity. It is not indifference. It is not 
failure to discharge parental duties. It is reasonableness, and 
reasonableness in the context of the totality of the 
circumstances." 



40. The test to be applied is therefore an objective one, with the 
"reasonable parent" taking into account the interests and claims of all 3 
parties concerned ~ the natural parents, the adopting parents and the 
child. This is not to say, however, that the court’s opinion is the only 
one which could be regarded as reasonable. In the same case. 
Lord Hailsham added: 

"two reasonable parents can perfectly reasonably come to 
opposite conclusions on the same set of facts without forfeiting 
their title to be regarded as reasonable. The question in any 
given case is whether a parental veto comes within the band of 
possible reasonable decisions and not whether it is right or 
mistaken. Not every reasonable exercise of judgement is right, 
and not every mistaken exercise of judgement is unreasonable. 
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See Re D [1977] AC 602, Lord Wilberforce at p627, commenting on In 
Re B [1975] Form 127. 
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See eg. H & H Petitioners 1976 SLT 80. 
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Re W (An Infant) [1971] AC 682, page 699. 
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There is a band of decisions within which no court should seek 
to replace the individuals judgement with his own." 

41. The importance of this judgement lies in recognising that, although 
adoption may appear to be in the child's best interests under Section 6, a 
hypothetical reasonable parent need not necessarily agree that this is the 
case. The courts have also recognised that the uncertainty over what 
is in a child's best interest in the long run is an additional reason, in 
appropriate cases, for giving considerable weight to the claims of the 
natural parents and the adopting family. This general rule is particularly 
important in step-parent adoptions where the adoptive family may wish to 
exclude the other natural parent from their life- In such circumstances, 
an award of custody of the child might be more appropriate than an 
adoption order^®. 

9. Is the "reasonableness test" in ground (b) clear enough in 
practice? 

42. A parents ability to "reasonably" withhold agreement, however, is 
also affected by whether or not access to the child has been permitted. 
Where access has been terminated, the court's view on the reasonableness 
of a parent's attitude to the adoption must, in part, be based on whether 

resumption of contact will be beneficial to the child. Where contact is 
actually taking place, a parent's chance of being regarded as reasonable 
is that much greater. This important interface between adoption and the 
law on parental responsibilities and rights will be considered further in 
the Adoption Process paper. 

(c) Has i>ersifitently failed without reasonable cause to discharge the 
parental duties in relation to the child - 

43. In the Adoption Act 1958, the term "obligations of a parent" was 
used. This remained the case until the term "parental duties" was 



V B & C 1971 SC(HL) 129, Ld Reid, page 141. 

18 
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introduced by the Children Act 1975. The most recent development in 
this ground has occurred in England where, because of the Children 
Act 1989, the term "parental responsibility" has been introduced, defined 
in Section 3(1) as "... all the rights, duties, powers, responsibilities and 
authority which by law a parent of a child has in relation to the child 
and his property". Sub-sections (2) and (3) go on to clarify the position 
of a guardian in relation to a child’s property. This still falls short of a 
satisfactory statutory list - a task that the English Law Commission^^, 
after wide consultation, concluded would not be possible. 

44. In Scotland, there is no definition of "parental duties", and it is the 

term "parental rights" which is widely used in legislation. The Scottish 

20 

Law Commission, however, consulted on the possibility of introducing a 
statutory statement of parental responsibilities. It will be for 
consideration, once the Commission's report is published, whether any 
elements in the Commission's proposed definition of parental 
responsibilities could be used as the basis of a ground for dispensing 
with parental agreement. 

(d) Has abandoned or neglected the child 

21 

45. Abandonment has been held to mean such as to render the parent 
liable to prosecution under Section 12 of the Criminal and Young Persons 
(Scotland) Act 1937. Neglect can mean abandoning a child temporarily or 
failing to provide basic necessities. 

(e) Has persistently ill-treated the child 



46. The difference between this ground and ground (f) is that the 
ill-treatment under this ground need not be "serious", but it must be 
persistent. Rehabilitation is not an issue under this ground. 
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Law Commission Number 172 (1988) para 2.6, 

20 

Discussion Paper No 88 "Parental Responsibilities and Rights, 

Guardianship and the Administration of Children's property, 

(October 1990). 

^^Watson V Nikolaisen [1955] 2 All ER 427. 
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(n Has seriously ill-treated the child 



47. This ground was proposed by the Houghton Committee, initially 
without the proviso as to rehabilitation, which the Committee added in 
recognition of the dangers of a single case of serious ill-treatment being a 
ground for dispensing the consent. In Section 16 of the 1978 Act, 
therefore, the use of this ground is qualified by subsection (5) which 
states that this ground "... does not apply unless (because of the 
ill-treatment or for other reasons) the rehabilitation of the child within 
the household of the parent or guardian is unlikely", 

48. Although grounds (c) to (f) focus on parental fault or failure, there 

is another statutory provision which more comprehensively addresses the 
various facets of parental duties and responsibilities . Grounds for 

referral to a children’s hearing are to be found in Section 32(2) of the 
Social Work (Scotland) Act 1968. Eleven separate grounds are listed 
which are designed to cover all situations where a child may be in need 
of compulsory measures of care, defined for that section as including 
protection, control, guidance and treatment. Although some of these 
grounds deal specifically with the child's behaviour ("he has committed an 
offence") or less weighty matters ("he has failed to attend school 
regularly without reasonable excuse") and would therefore not be suitable 
for inclusion in adoption legislation, others address specifically a failure 
in parenting ("lack of parental care is likely to cause him unnecessary 
suffering or seriously to impair his health or development"). Although 
there will clearly need to be different thresholds which recognise the 
quite separate circumstances which justify the involvement of the 
children's hearing, the assumption of parental rights by the local 
authority or the commencement of adoption/freeing proceedings, it may be 
that there will be a case for a rationalisation of the plethora of criteria 
which currently justify public intervention in family life. This argument 
might apply to grounds (c) to (f) above. The Scottish Law Commission’s 
view on the need for, and content of, a statutory statement of parental 
responsibilities are central lo this debate. Further consideration of the 
degree of rationalisation possible and desirable between the related pieces 
of legislation cannot be undertaken in advance of knowing the outcome of 
the Commission's consultation exercise. 
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PART II: FREEING FOR ADOPTION 



Origins 

49. Freeing for adoption was introduced by the Children Act 1975 
following the recommendations of the Houghton Committee. The relevant 
provisions came into force on 1 September 1984 having been repealed by, 
and re-enacted in, the 1978 Act. 

50. The procedure had its origins in the concern of the Houghton 
Committee over the difficulties posed by the timing and nature of the 
consent procedure in baby adoptions; specifically, that the lengthy gap 
between the mother signing the consent document and the adoption 
hearing imposed unnecessary strain, indecisiveness and confusion on the 
mother. Its solution was to propose a new procedure whereby parents 
could take an irrevocable decision to give up their child for adoption, 
relinquishing parental rights and obligations in favour of the adoption 
agency pending the child's placement. The Committee clearly had in mind 
the adoption of babies , with the mother and the agency in agreement that 
adoption was the best course of action. It proposed that such 
applications should be made jointly by the mother and agency, and 

envisaged this procedure as becoming the norm where an agency was 
involved. 

51. An additional concern of the Committee related to the sizeable 
number of children in long-term care whose parents would not consent to 
adoption. In such cases the agency was often unwilling to place the child 
in case the court subsequently refused to dispense with consent at the 
adoption hearing. It was therefore recommended that the local authority 
or adoption agency should be able to apply to a court for the transfer of 
parental rights for the child to the agency with a view to the child's 

adoption, and for the parents' consent to be dispensed with on one of the 
statutory grounds. 

52. These 2 quite different sets of circumstances, one involving support 

of the parents' decision and the other contesting it, resulted in the 
existing freeing legislation. 
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The Law 



53. Tn spite of the co-operation between the mother and the agency 
envisaged by the Houghton Committee, the legislation requires freeing 
applications to be made by the agency alone. This operates regardless of 
whether or not the child has already been placed with prospective 
adopters. Each parent or guardian must agree freely and with full 
understanding to the adoption order being made or have his agreement 
dispensed with by the court. At least one parent or guardian must 
consent to the freeing appUcation by the adoption agency, unless the 
child is in the care of the agency and the agency is applying to dispense 
with each parent's or guardian's agreement. At the freeing proceedings, 
the parent can still withhold agreement to the adoption even if he has 
consented to the freeing application being made. 

54. In an application for adoption, parental agreement may be dispensed 
with regardless of whether or not the child is in care. In freeing, 
however, the agency cannot apply for the agreement of both parents to 
be dispensed with unless one parent or guardian has consented to the 
application being made by the adoption agency, or the child is in care. 

Effect of a Freeing Order 

55. On the making of a freeing order, the parental rights and duties 
relating to the child vest in the adoption agency and the parental rights 
and duties of the birth parents or guardian are extinguished. Any 
existing parental rights resolution is also terminated . Any duty under 
an agreement or court order to make payments for the child's maintenance 
is also extinguished. 

56. The most important effect of a freeing order, however, is that birth 
parents can no longer withhold agreement to adoption. At the subsequent 
adoption hearing, a court will decide whether or not to make the adoption 
order purely on the basis of whether or not it is in the child's best 
interests to be adopted by the particular applicants. 
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Placement and Freeing 



57. Although paragraph 50 and 51 referred to the circumstances in which 
the Houghton Committee considered freeing would he appropriate, 
research highlights considerable changes which took place in child care 
and adoption during the 12 years which elapsed between the proposal for 
freeing children for adoption and its implementation. Especially relevant 
was the dramatic faU in the number of young single mothers seeking 
adoption and also the development of permanency planning focused on 
keeping children and families together. The overriding problem, 
however, was identified as the time taken both to prepare applications 
and to reach decisions in the courts. This had the effect of virtually 
extinguishing the use of freeing with parental agreement in 
straightforward cases. Similarly, although one of the main aims of 
introducing freeing was to avoid having to place a child first and risk the 
court deciding not to dispense with parental consent at the adoption 
hearing, placement with prospective adopters does sometimes go ahead 
because of the delay in obtaining a freeing order. Indeed, it seems 
obvious that this will occur in certain circumstances; if it does not, an 
agency might be thought to be more concerned with the court's timetable 
than with the welfare and best interests of the child. 

58. If it is possible to make sufficient changes in the freeing process to 
overcome problems with delay, would this make freeing more attractive? 
There is little quantitative research to suggest that it is a good 
procedure from the child's point of view and the positive aspects 
identified by the practitioners seem to be mainly in favour of the agency 
and the prospective adopters. There is little anecdotal evidence to 
suggest that it is beneficial to the children and certainly what evidence 
there is does not appear to be strong enough to outweigh the 
disadvantages to birth parents. 

9. Does freeing for adoption continue to be a realistic or desirable 
provision? 



^^Freeing Children for Adoption; Lambert, Buist, Triseliotis and Hill, 
(1989). See also Research Digest on page 37. 
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59. In considering whether to apply for a freeing order, agencies will 
take into account the fact that in a freeing application they will lose the 
opportunity of giving evidence as to the stability of the relationship with 
the prospective adopters and the effect of the placement on the child. 
This may mean that the agency's case is weaker than it would be at a full 
adoption hearing. However, it is difficult to gauge how real this greater 
risk of failure is in practice: although Scottish research^^ found that 
approaching 24% of contested freeing applications were refused (or 
abandoned as likely to be refused) , English research found that only 3% 
of contested applications fell into this category. The extent to which 
agency policy was responsible for this discrepancy is unclear. In the 
Scottish sample, for example, it was noted that freeing was mainly being 
used to test the issue of parental consent where it was likely to be 
withheld. 

60. A freeing application may be made before the local authority has any 
particular candidates in mind for adoption. Section 18(3) provides that 
"no agreement... shall be dispensed with... unless the child is already 
placed for adoption or the court is satisfied that it is likely that the child 
will be placed for adoption." Courts have accepted, however, that there 
is no need for a local authority to have any particular candidates in mind 
before beginning the proceedings to free for adoption. The court is only 
required to be satisfied that adoption is "likely" and that is "a likelihood 
which may be thought to be beyond doubt in the case of most young 
children" . Nonetheless, the absence of prospective adopters suggest 
that pre-placement freeing is largely for the benefit of the agency itself. 

61. Where a child has been placed with prospective adopters, is there 
any reason to continue to allow a freeing application to be made? Since 
Section 13 of the 1978 Act allows an adoption order to be made 13 weeks 
after the child has been placed with prospective adopters, there is no 
legal barrier to an early adoption application, although there may be 
practical reasons which made it inappropriate to apply for adoption at 
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See footnote 10. 
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Re PB. (A Minor) (Application to' Free for Adoption) [1985] 
F.L.R. 394. 
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such an early stage. Nonetheless, to apply for a freeing order in such 
circumstances denies the court the opportunity of taking into account all 
the factors relating to the child's welfare, particularly in the longer-term. 

10. Where a child has been placed for adoption, should an agency 
continue to be allowed to make a freeing application? 

62. One possible option for change would be to replace freeing with an 
application by the local authority to dispense with parentsd agreement to 
adoption, coupled with an application by the prospective adopters for a 
provisional adoption order. This would retain the psychological benefits 

for the adoptive parents and also improve the fairness of the procedure 
for the birth parents. 

63. It could involve an initial application by the agency for authority to 
place the child with prospective adopters, together with, where 
^ppt’opriate , an application to dispense wnth parental agreement . At the 
end of a probationary period, such a provisional authority would be 
converted, on application, into a full adoption order. In most cases the 
second application would be of a purely formal nature. Under such an 
arrangement the prospective adopters would gain aU the advantages of 
freeing as the agency would take on the dispute with the birth parents . 
The birth parents would have an opportunity to put their case to the 
court before any action is taken in the adoption process which would 
marginalise their position. 

11. Should post placement freeing be replaced with an order 
dispensing with parental agreement, coupled with a provisional 
adoption order? 

Eligibility for Freeing 

64. The introduction of the Children Act 1989 in England and Wales has 
precipitated a number of amendments to adoption law to reflect the new 
philosophy of a child being "looked after" rather than "in the care" of 
the local authority. As a result of these changes, it wdll no longer be 
possible for the local authority to make an application to free a child 
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unless the parental rights are held by the local authority^®. Thus it will 
not be possible to make such applications in respect of children who are 
in ” voluntary" care. Where parental consent cannot be obtained, 
therefore, an English local authority may try to obtain a care order 
(ie. obtain parental rights) or wiU have to go ahead and place the child 
for adoption in the knowledge that the application to adopt mav be 
contested. Neither of these is entirely satisfactory: the former will result 
in increased delay and involvement in court procedure, the latter may 
result in a decreased pool of potential adopters, a placement breaking 
down because the application is not granted, or a reluctance in the local 
authority to pursue the course which it thinks would be in the child's 
best interests. Since English research has found that 33% of children 
subject to freeing applications were in voluntary care, this development is 
likely to have significant implications for the use of freeing provisions 
south of the border. 

65. Should such a policy be introduced in Scotland? The drawbacks 
identified in the previous paragraph would apply equally under our 
legislation. Additionally, the reason for restricting freeing to children 
over whom the local authority holds parental rights is not clear. One of 
the grounds for dispensing with parental agreement does not rely on 
parental fault, but on the parent unreasonably withholding consent to the 
making of the order - ground (b) (see paragraph 37 et seq). Since the 
legislation specifically permits freeing orders to be made in such 
circumstances, should the eligibility criteria not similarly extend to 
children who are placed in local authority care for reasons other than 
parental fault? To do otherwise, would cast doubt on the concept of 
freeing (or adoption) being appropriate in the absence of parental fault. 

66. On this basis it could also be argued that ah, children, whether in 
local authority care or not, should be subject to freeing provisions. In 
practice, however, it seems unlikely that contested freeing would be 
appropriate where the child was capable of residing in his parent's home 
with no danger to his welfare. 
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Adoption Act 1976, Section 18 (2A), as inserted by Children Act 1989 
Schedule 10, paragraph 6(1) 
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12. Should there be any change to the categories of children who 
may be the subject of a freeing application without parental 
consent? If so, should freeing only be possible where the local 
authority holds parental rights, or should it apply to all 
children irrespective of their care status? 

Dispensing with Agreement 

67 . Agreement may be dispensed with on the same grounds as for an 

27 

adoption order. A recent English case established that the court must 
decide first whether adoption is in the interests of the child and, 
secondly, whether it should dispense with the agreement of the parent. 
In relation to the ground of unreasonably withholding agreement, the 
possibility that the child in a freeing application may not be established 
with prospective adopters could therefore be relevant in determining the 
reasonableness or otherwise of a parent. 

68. If the child has already been placed, but the court refuses to 

dispense with agreement and does not make the freeing order, may the 
prospective adopters later apply to adopt the child foUowing the normal 
adoption procedure? Although there is nothing in adoption legislation to 
stop them doing so, it could be argued that the question of dispensing 

with the agreement could not be brought before the court again, as it is 

a question of fact which has already been fully litigated (the principle of 
"res judicata"). On the other hand, it can be said that "res judicata" 

does not apply, because the parties in the adoption application (birth 

parents and prospective adopters) are different from those in the freeing 
application (birth parents and adoption agency) . There may also have 
been a change in circumstances in the period between the refusal of the 
freeing order and the adoption application being heard. 

13. Should prospective adopters be allowed to apply for an adoption 
order following the refusal of a freeing application? If so, 
should there be a statutory i>eriod separating such applications? 
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Access Prior to a Freeing Order 



69. The inter-relationship between adoption legislation and parental 
access to a child in care has already been mentioned in Part I of this 
paper (paragraph 42). In particular, the effect continuing access may 
have in influencing the court's decision on whether to dispense with 
parental consent was raised. The same argument applies to freeing 
applications - where the local authority decides to terminate access, the 
natural parent is placed at a distinct disadvantage. It is therefore 
important that the question of access is not only addressed and resolved 
at the earliest possible opportunity, but also in the proper forum. 

70. Under the present law, a freeing application cannot be made without 
the consent of one parent unless the child is "in the care of the adoption 
agency" . A child may be considered to be in care by virtue of a number 
of areas of statute , most notably Sections 15 ('voluntary care), 16 
(assumption of parental rights) and 44 (supervision requirements) of the 
Social Work (Scotland) Act 1968. 

71- The Child Care Law Review (CCLR), in considering the question 
of access to children in care, noted that circumstances can arise where it 
is necessary for authorities to restrict or terminate access in the child's 
best interest. It suggested, however, that such decisions, where 
necessary, should only be taken "... after fully considering the child's 
own wishes and feelings, and where practicable, fully involving parents 
in the procedures leading to formal decisions." Underpinning this 
principle, the CCLR proposed that a parent's right to reasonable access 
should be clearly recognised in statute, placing the burden on the local 
authority to challenge that right through the court or children's hearing. 

14. Would recognising that parents have a right to reasonable 
access to their child in care help to ensure that parents, whose 
children Eire subject to freeing applications, are not placed at a 
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significant disadvantage by virtue of a local authority 
administrative decision? 



Access after a Freeing Order 

72. Once a freeing order is made, the question of continued parental 

access remains relevant. Unlike an adoption order, where the child is 

already established with his new family, a child who is freed for adoption 

may not have been placed with prospective adoptive parents. In certain 

circumstances, therefore, continued access may well be beneficial to the 

child. It is certainly anomalous that a condition of access is possible in 

an adoption order ("... such an order may contain such terms and 

conditions as the court thinks fit" Section 12(6)) but not in the interim 

period while the child is freed. Natural parents may also be less likely 

to contest freeing applications if contact could be maintained once the 
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order was granted . It could be argued that it is already possible for 
natural parents to obtain access, since they could make an application for 
access under Section 3 of the Law Reform (Parent and Child) (Scotland) 
Act 1986; and in England, the Children Act 1989 now allows contact 
orders for the duration of the freeing order pending adoption. 

15. Should the court be specifically emx>owered to allow continued 
natural parental access on the mald-ng of a freeing application? 

73. The weight given by the court to a parent's claim for access, 
however would necessarily have to be balanced against the court's duty to 
give "first consideration" to the welfare of the child under Section 6. 
Discussion Paper 1: The Nature and Effect of Adoption contrasted this 
test with Section 3(2) of the Law Reform (Parent and Child) (Scotland) 
Act 1986, whereby when a court determines any question relating to 
parental rights, the child's welfare is the paramount consideration. It 
noted that the distinction between these tests is inextricably linked with 
the criteria for dispensing with parental agreement; namely the extent to 
which parental decisions can be over-ridden in the child's best interests. 
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It went on to suggest, however, that the ’’paramountcy rule" could be 
applied more generally , with a specific exception for where parental 
agreement is at issue. 



74. A court’s consideration of such an application for access would 
appear to be a good example of where the paramountcy rule could apply. 
The parents' agreement will already have been given or dispensed with. 
Therefore, there would appear to be no good reason for maintaining a 
distinctive test. 

16. On an application for parental access following the making of a 
freeing order, should the court be required to consider the 
child's welfare as paramount ? 

Progress Reports 

75. Section 18(6) of the 1978 Act requires the court to satisfy itself, 
before making a freeing order, that each parent or guardian has been 
given the opportunity of making a declaration that he prefers not to be 
involved in future questions concerning the child's adoption. If such a 
declaration is made, it must be recorded by the court and the parent 
receives no further information on the child. If no such declaration is 
made, the agency is required to contact the "former parent" within a 
fortnight of the anniversary of the freeing order and inform him whether 
an adoption order has been made and, if not, whether the child has been 
placed for adoption. The agency may already have notified the parent of 
the adoption, in which case it is released from this requirement. If no 
order has been made, the agency thereafter has a continuing obligation to 
notify the parents both when an order is made, and whenever the child is 
placed or the child "ceases to have his home with the person with whom 
he has been placed for adoption" (Section 19(3)). 

30 

76. In England it has been held that the child "ceased to have her 
home..." at the point when the decision was made by a local authority to 
terminate the placement, even though she continued physically to live 
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with that person. The court concluded that otherwise the rights given to 
former parents to apply for revocation of the freeing order would, in 
many instances, be thwarted. For example, if the local authority gave 
notice only when a child was actually moved, and the move was straight 
to another adoptive placement, then there would be no opportunity for 
the parents to apply for revocation as by then the child would again be 
placed for adoption. 

17. Should the cnrcuinstances in which former parents should be 
contacted by the agency be more closely defined? 

The Status of the Freed Child 

77. The status of a freed child is unclear and could be described as a 
"legal limbo". The uncertainty surrounding the effects of the order 
affect not only the child but also the local authority and the birth 
parents . 

78. What are the adoption agency's duties to look eifter a child in the 
period between freeing and adoption? Section 18(5) of the 1978 Act vests 
the parental rights and duties relating to the child in the adoption 
agency, but, unlike other situations in which a child may be looked after 
by the local authority, there appear to be few controls governing "freed" 
children. They are not covered by the Social Work (Residential 
Establishments - Child Care) (Scotland) Regulations 1987 or the Boarding 
Out and Fostering of Children (Scotland) Regulations 1985. Nor is an 
adoption allowance payable until the adoptive placement is made. 

79. There is also a significant difference between the transfers of 
responsibilities which take place under freeing and adoption proceedings. 
The freeing order operates to transfer parental rights and duties to the 
adoption agency, but there is no equivalent to the provision that applies 
on the grant of an adoption order which states that an adopted child shall 
be treated in law as if he had been born as the child of the adopters 
marriage and as if he were not the child of any person other than the 
adopters . Is the child therefore to be treated as still related to his 
parents or other birth relatives for other- purposes? What happens if he 
reaches 18 and has not been adopted? Now too old to be adopted, does 
the freed adult remain a member of his family of birth? 

A2800643.101 30. 
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80. The rejationship with the parents may have been intended to 

continue as before, regardless of whether or not the parents have 
parental rights and duties, but this is not clear in law. The position is 
further obscured by Section 19(1) which refers to parents of freed 
children as "former parents". Even then, only certain categories of 
parents are considered to be "former parents" (see paragraph 85). 

81. These questions are particularly important in relation to succession 

and other dispositions of property (although it could also matter for such 
purposes as the law of incest and marriage). The parents’ position is 
likely to have little practical significance as freed children are most 

unlikely to own property. The situation does become important, however, 
if the parent dies, or some other relative within the f amil y of birth leaves 
property to a class within which he or she would have fallen - can the 
freed child inherit? It is entirely logical to distinguish between the 
transfer of parental responsibility for looking after the child and the 
transfer of the child from one family to another, but the reference to 

former parents in the 1978 Act has cast doubt on this. The position is 
certainly in need of clarification. 

18. Should the parents of a child subject to a freeing order retm-n 

the title of "ijarents" for Edl other puiposes until an adoption 

order is made? 

Transfer Between Adoption Agencies 

82. Section 21 of the 1978 Act enables the adoption agency with parental 
rights and duties to apply to a court jointly with another adoption agency 
for an order transferring the parental rights and duties to the latter 
agency. The Children Act 1989 amended this section throughout the UK 
to make it clear that the second agency has the same duty to make 
progress reports (see paragraph 75) as did the agency in whose favour 
the original freeing order was made. Section 21 could be used in such 
circumstances as where the other agency is in a better position to place 
the child for adoption; or where an approved adoption agency has an 
agreement with the local authority to take over responsibility for a child 
if it is proving difficult to arrange a suitable placement; or where the 
first agency closes down. Problems, however, can be foreseen if a 
freeing order is granted with access. 
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83. 4 court in deciding whether to allow such a transfer to take place 
will necessarily have to take fully into account the effect such a move will 
have on the parents ability to exercise his existing right of access. As 

suggested at paragraph 74, the "paramountcy rule" would also seem a 
sensible test to apply in this area. 

19. On the joint application of adoption agencies for a transfer of 
parental right and duties under Section 21 of the 1978 Act, 

should the court be required to consider the child’s welfare as 
paramount? 

Revocation of a Freeing Order 

84. The evidence received by the Houghton Committee persuaded them 

that the mother should be able to regain parental rights and duties after 

a freeing order in the rare instance where no adoption took place. The 

Committee’s recommendation as to the form this process should take 

became (in a slightly more complex form) what are now Sections 19 and 20 

of the 1978 Act. It seems that revocation is rare: in Scotland there has 

apparently not been one appUcation for revocation since freeing came into 
force. 

85. Only "former parents" who have not signed the declaration 
(Section 18(6)) that they prefer not to be involved in future questions 
concerning the child's adoption can apply for revocation of the freeing 
order. "Former parents" are defined in Section 19 as "any person who 
was required to be given an opportunity of making a declaration under 
Section 18(6) but did not do so." This means that a parent who did 
make such a declaration is not entitled to apply for revocation. 



20. Should aH natural parents who consented to the freeing 
application, irrespective of whether they signed a declaration 
under Section 18(6), be entitled to apply for revocation of a 
freeing order? 

86. Is the current revocation process realistic? Since it is only a parent 
or guardian who actually agrees to the adoption that has the option of 
signing the declaration, it is hardly surprising that it is not being used. 
There is a strong argument for extending the revocation procedure to 
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parents who opposed the freeing application, particularly where contact 
between the parent and child has been maintained in the intervening 
12 months. In such circumstances, where the adoption agency has been 
unable to place the child with prospective adoptive parents for such a 
lengthy period, the argument for restoring the parental status, if not the 
parental rights, to the natural parents is strong. The CCLR also noted 
that a parent or guardian who cannot be found is similarly disadvantaged, 
and suggested that this is an omission which should be rectified.” 

21. Should the right to apply for the revocation of a freeing order 
be extended to parents whose (consent to the freeing application 
was dispensed with? 

87 . If we are to extend the categories of those who can take advantage 
of the revocation procedure, we must also consider the position of the 
adoption agency. The need for the agency to use such a procedure could 
arise in 2 broad situations: where the agency's attempts to place the child 
for adoption have been unsuccessful and the agency wishes to pursue an 
alternative care plan eg. long term fostering, or the agency considers that 
the child would be better placed with someone eg. a grandparent who has 
no right to apply for revocation and adoption is not considered 
appropriate . 

22. Should the adoption agency have a i>ower to apply for 
revocation of the freeing order? If so, should the natural 
p>arentB (xinsent play a j)art in the court's dedaion? 

88. Under the present legislation, when a freeing order is revoked, the 
parental rights and duties are vested in the ”... individuals in whom 
they vested immediately before that order was made." Where parentEil 
rights were vested in a local authority prior to the freeing order, the 
rights are still vested in the individuals who had parental rights prior to 
the authority's involvement. Paragraph 87 has indicated, however, that 
the authorities may be considering a permanent placement away from the 
natural parents which falls short of adoption. Any revision of the 
revocation procedures must therefore include a more flexible arrangement 
whereby, although the title of "parent" liiay be restored to the natural 
parents, the parental rights and duties may be vested according to the 
best interests of the child. Additionally, paragraph 50 has already 
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highlighted the fact that freeing was specifically introduced to allow 
natural parents to irevocably divorce themselves from any further 
involvement with the child’s upbringing. Where a freeing order has been 
made in such circumstances , it would be against the interests of both the 
parents and the child to ’’force” any further involvement after a period of 
at least one year. If mothers were not able to permanently divest 
themselves of any responsibility for an unwanted child, would the 
likelihood of babies being ’’abandoned" at birth increase? 

It might therefore be desirable to introduce a more flexible provision on 

revocation based on the needs of the child. 

23. Where a freeing order is revoked, should the court have the 
discretion to award p>arental rights based on the child’s best 

interests? 

89. The CCLR also noted that the transfer of parental rights and duties 
on the revocation of a freeing order was immediate , irrespective of the 
potentially considerable periods that the child may have been away from 
home. Legislation does not aUow for any intermediate care status or 

transitional provision. 

90. Should there be an ’’intermediate care status”? Where a child is to 
be returned to his parents on revocation, the CCLR suggested that 
courts should be empowered to lay, down a period for reintroduction of 
the child to his home, say 28 days. This would give time for a planned 
transfer home or the opportunity for existing carers such as foster 
parents to consider whether they wish to make a custody application . 

24. Where a child is to be restored directly to his parents, should 
courts be empowered to lay down a period for a planned 
reintroduction of the child to the family home? If so, how long 
should this period last? 

Maintenance Payments 

91. At present, any duty to make maintenance payments revives on 
revocation of the order. This seems reasonable under the present 
legislation, where parental rights and duties revert to those individuals in 
whom they were vested prior to the freeing order being made. If the 
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1978 Act is amended to allow the local authority to make an application for 
revocation, however, it is open to question whether or not a "former 
parent" should be obliged to once again maintain his child where the 

rights and duties are awarded to another party (as suggested at 
paragraph 88) . 



25. Should the revival of the duty to make maintenance payments on 
the revocation of a freeing order be conditional on the child 
being returned to the parents? 
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RESEARCH DIGEST 



92. There have been only 2 major research studies into freeing and it is 

from these that the information given here is drawn. One was 

undertaken in Scotland and published its findings and recommendations in 
May 1989 , and the other was undertaken as part of the ’’Pathways to 

Adoption” research which was commissioned by the Department of 
Health . The latter research comprised of an initial survey of all 

adoption agencies in England and Wales, followed by a 2-part court record 
survey, comprising a mini-record of all cases sampled and a court 
proforma to obtain a more detailed analysis of a sub-sample. 

93. This Digest therefore provides a statistical and practical analysis of 
how the freeing provisions are currently operating. 

The Use of Freeing 

94. The findings from the Pathways court record study showed an 
overall ratio of freeing to adoption applications of 1:8 (12%). Excluding 
non-agency adoptions, ie. step-parent, relative and inter-country 
adoptions, this increases to 1:4 or 25%, hardly the norm contemplated by 
Houghton. Most freeing appUcations (like adoption applications) were 
dealt with in the county courts - 132 out of 150 (88%) in the study. 

Only 5% of freeing applications were dealt with by the magistrates' courts 
and these were all in Birmingham. 

95 . From the responses to the postal survey it was evident that practice 
differed considerably from one agency to another. In some areas the 
ratio of freeing to adoption applications was 1:3 or more, while at the 
other extreme, there were areas where the ratio was less than 1:10. The 
mini record study confirmed this picture; of the 4 areas studied, one 
boasted not a single freeing appUcation (and 56 non relative adoption 
applications), while another had 80 (and 162 non relative adoption 
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applications). The Scottish research also shows considerable regional 
variations in the use of freeing. 

Consent and Contested Applications 

96. The Pathways research found that 67% of freeing applications were 
made without the birth mother's consent, resulting in 22% of the freeing 
cases being contested, compared with 4% of agency adoptions. There 
was, however, wide regional variation. In one area 86% of applications 
were made with the mother's agreement, compared with 27% in another. 
There tended to be more hearings before the final order in freeing cases, 
and this is doubtless a reflection of the high proportion which are 
contested. Only 40% of freeing cases reached a final order in 
one hearing, compared to 75% of agency adoptions, and 14% took 3 or 
more hearings (only 3% of agency adoptions did so). However, the data 
from the court proforma showed that, in spite of the high number of 
freeing orders that were contested and the increased number of hearings 
as a result, this appeared to make no difference to the outcome. Overall, 
96% of agency adoption applications and 84% of freeing applications 
resulted in the order being made. Only 3% of contested freeing 
applications were refused (the remaining 13% of applications were pending 
or adjourned), and orders were made following aU the uncontested freeing 
applications (the remaining 16% were withdrawn). Replies to the Scottish 
research census indicated that in 76% of the 58 cases where a freeing 
order was granted, the court was asked to dispense with agreement. Of 
the 39 applications selected for intensive study, in 10 cases the parents 
eventually came to accept the plan for adoption, in 7 cases the parents 
agreed from the beginning, and 22 cases were contested. 

Baby Adoptions 

97. It is immediately apparent from these figures that the use of freeing 
has proved rather different from that contemplated by the Houghton 
Committee. AU the children in the Pathways court proforma were freed 
from local authority care, voluntary (33%) or compulsory (63%). Only 12% 
of the children were under one year old (compared to 37% of "no relation" 
adoptions). 72% of the freeing applications concerning children under 
one year old were contested, whereas this occurred in only 12% of the 
agency adoption cases. 48% of the children under one year old who were 
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the subject of a freeing application were in compulsory care, compared to 
24% who were the subject of an agency adoption application. This 
suggests that a different "type” of baby is being considered in the 
freeing process. The Scottish research analysed 39 freeing cases in 
depth; in only 7 were the children freed by choice and these were the 
only babies in the sample. Only 5 of these were single mothers who 
decided on freeing (in consultation with the local authority) around the 
time of birth. 

98. The main reason why freeing is so little used for baby adoptions is 
delay. The Scottish research found that rearranging the adoption 
process into 2 separate stages has had implications for timescales; 

"Consequently there seems likely to be little advantage in the use of 
this route in straightforward applications where parents agree to 
adoption . " 

99. Of the 7 uncontested baby cases in the sample, in only 2 did the 
social worker involved consider that the procedure had worked in a 
smooth and straightforward manner. In 4 it was thought to have taken 
too long, and in the other, the use of freeing was regarded as having 
been a disaster. In at least one instance, freeing was compared 
unfavourably with how matters would have progressed in an uncontested 
adoption application. 43% of the babies spent more than 6 months in care 
before their petitions were lodged. The study found that as far as 
freeing with parent agreement is concerned: 

"There have been a few, mostly unusual situations, where the 
existence of this route to adoption has been useful and which 
agencies considered should continue to be available. It would, 
however, require a concerted effort to change the attitude that has 
grown up in response to several years of experience that freeing 
normally has no advantage over traditional adoption. Such a change 
would only be likely if there was a radical reform of the court 
procedures... in addition to improvements in agency practice." 
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Profile of the Child 



100. The Scottish study makes the point that the time taken for freeing 
and for adoption could theoretically be the same. This research also 
showed that in general the preparation for the adoption application was 
completed in half the time it took to prepare a freeing application. 
Information on the background of the children involved in freeing, 
compared with that of those involved in adoption, might go some way to 
explaining this disparity. The results from the Pathways survey indicate 
that . the backgrounds of these 2 categories of children differ in many 
respects. 

101. The court proforma data revealed that 28% of children had access to 
their birth mother at the time of the freeing application, compared with 1% 
in adoption applications. In addition, 16% of children in freeing cases 
stiU had contact with their birth father, compared with 1% in adoption 
cases. 38% of the children had one or more siblings who were subject to 
a parallel freeing application. This also occurred, though less 
frequently, in the adoption cases where 18% of the children had siblings 
subject to a parallel adoption application. The Scottish research reports 
a similar finding, 31% of the cases selected for intensive study involved 
children with siblings subject to a freeing application. 

102. The proportion of children with special needs also varied between 
the 2 groups. Defining special needs as long-term physical illness or 
disability, mental handicap, emotional or behavioural difficulties requiring 
specialist services, and learning difficulties requiring specialist schools, 
the Pathways research found that 28% of children in freeing cases had 
special needs, compared with 11% in adoption. 

103. Details about the child's past history show that 72% of the children 
involved in freeing proceedings had been involved in previous child- 
related proceedings. 58% of those had experienced at least 2, and 18% 
had experienced 4 or more previous proceedings. (It should be kept in 
mind that the child will still have to undergo the adoption hearing 
following freeing.) The unsettling effect of court proceedings on the 
child is compounded by the number of hearings at each stage and the 
frequency and duration of delays . This latter point is more aptly 
considered when time is measured from a child’s viewpoint - a period 
extending beyond a school term may well seem interminable. 
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104. For the large majority of children (67%) in the adoption cases, the 
application was instigated during their first time in care. This happened 
for only 40% of the children in freeing applications, 14% had been in care 
3 times or more previously. Not only do the children in freeing cases 
enter care more often than those in adoption cases, but the time period 
between the court application and the date the order is made is longer for 
freeing than for adoption applications. Just 30% of freeing applications 
were completed in 3 months, compared to 65% of agency adoptions. 
Again, the figures varied regionally. The mean time between applications 
and orders in the slowest area was 18 months for freeing, compared with 
5.5 months for agency adoptions. This may be a reflection of the small 
number of applications (5) made in this area and the fact that they were 
all contested. 

105. Although the majority of children subject to adoption 
applications (65%) had had none or only one previous placement, compared 
to 44% in freeing, 53% of the children for freeing had experienced 2 or 
more moves, compared to 34% in adoption proceedings. Furthermore, 
children in freeing cases may not yet have a permanent placement. 

Placement and Freeing 

106. 21% of the children whose cases were examined by Pathways were 
already placed with prospective adoptive parents at the time of the 
application. The research also found that the placement situation changed 
for about 25% of the children during the course of the proceedings. Over 
a third of these children had been placed for adoption before a decision 
on the freeing application had been reached. 

107. The Scottish research found that out of 31 freeing cases followed 
up, in 9 the child had been placed with the adopters before the freeing 
order was applied for; 6 of these were cases where the birth parents had 
agreed from the start. For 2 of the 31, it was decided during the course 
of the freeing proceedings that they should be adopted by their foster 
parents, and for a further 3, the decision that adoption by the foster 
parents was the best course of action arose after the freeing order was 
granted. It is apparent that, althaugh placement did occur before 
freeing it was not the general practice; and where there was parental 
opposition most children remained with foster parents until a freeing 
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order was granted. However, the research found that, where children 
were almost ready to be placed with prospective adopters, plans to place 
them would have gone ahead even if the order had not yet been made, 
although this was a difficult decision for social workers. In other cases 
where the child was secure with foster parents who could continue to look 
after him and the outcome of the freeing was uncertain, the decision was 
made to wait for that result before placing the child for adoption. 

108. Adoption orders had been granted in 25 out of the 31 cases examined 
in the Scottish research by the time the data were analysed, and aU the 
children were in adoption placements. It was noted that to be placed 
with prospective adopters before freeing facilitated a relatively speedy 
conclusion to the adoption. The majority of the children were adopted 
within 3 months of the freeing order being granted, and all within 
6 months. In the cases of children being placed after freeing, it took 
nearly a year or longer to be adopted, although' it could be argued that 
this is attributable to the fact that, once freed, the child's de facto 
position is assured and there is less urgency to seek legal recognition of 
this. Even where they were not actually placed prior to freeing, the 
majority of the children in the Scottish survey were Introduced to their 
prospective adopters just before or during the initiation of the freeing 
procedures . 



109. Adopters found it stressful to have children introduced or placed 
with them before they were free, although many said they would still take 
the same risk again. However, others would not. Stress was augmented 
because, as adopters were not parties, they; 

Felt helpless and powerless to influence things or do anything about 
it." 

110. Where the child had been freed before placement, adopters were 
overwhelmingly in favour of it because it took the worry and anxiety out 
of the adoption process. Those adopters who had experienced a 
contested adoption much preferred freeing. 
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The Positive Aspects of Freeing 



111. The Pathways team also interviewed practitioners involved in the 
adoption process. 73% of the social workers thought that there were 
positive aspects to the freeing process. When asked about the negative 
aspects, 25% identified problems with the legislation, 60% related their 
answer to the freeing process. When the solicitors were asked similar 
questions, 59% answered that they could identify positive aspects of 
freeing and 46% said they could identify negative aspects. Only 8% in 
respect of the first question and 13% in respect of the second related 
their answer to the process rather than the law. 

112. Amongst the positive aspects of freeing identified by Pathways’ 
practitioners was approval of the principle, which was regarded as a 
"very good philosophy". This approval was qualified by the practical 
difficulties, mainly delay, which undermined the usefulness of freeing. 
However, it is questionable whether a process that results in the creation 
of a "legal orphan" can be regarded positively. The perceived benefits 
for the child are also questionable. One of these is that the "battle" is 
between the local authority and the birth parents and is settled before 
the adoption proceedings take place. This is discussed more fully below. 
Another is that it is advantageous to get a clear cut answer to the 
long-term plan for the child sooner rather than later. However, the 
research seems to suggest that- freeing appHcations take longer than 
contested adoptions both in the time before the case is heard and then 
the number of hearings involved. It could be argued that this might be 
partly due to the complicated history of the children involved. On the 
other hand it could also be argued that an adoption order is more likely 
to be made where children have complicated care histories and are in 
particular need of stability. 

113. The benefits identified for the birth parents appear to apply mainly 
to birth parents of babies, as freeing enables them to withdraw quickly 
through a relatively simple process. This applies only where the parents 
agree to adoption and do not intend to contest the proceedings. Where 
they do not agree to the adoption, there do not appear to be any benefits 
from a process which removes parenthood in favour of a local authority, 
simply because the court has no real choice between "imperfect" birth 
parents and a hypothetical set of "perfect" adoptive parents. Even where 
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the child has already been placed with prospective adopters, they are 
largely protected from the court proceedings. 

114. It is undoubtedly the prospective adopters who benefit most from the 
procedure. The Pathways research confirms the greater popularity of 
freeing in cases which are likely to be contested. This is also borne out 
by the Scottish research which found that freeing was used by adoption 

agencies mainly to test the issue of parental agreement where it was likely 
to be withheld. 

115. Lowe, commenting on the Pathways research, states that the agencies 
view freeing as advantageous in contested cases because some of the 
prospective adopters' anxiety is alleviated as the agency takes on the 
contest with the birth parents. As a result of this, the adopters do not 
have to appear in court or suffer the stress caused by delays and 
adjournments. The research suggests that, in many of the agencies, 
there seems to be a deeply held view that would-be adopters do not wish 
to be involved in court proceedings and that freeing does relieve them of 
this. 

116. This opinion, however, does not go unchallenged. White suggests 
that, in post-placement freeing applications, the would-be adopters may 
not wish to be excluded from the proceedings and that, in any event, 
freeing is not an effective buffer as they may have to become involved as 
witnesses, with the disadvantage that they will not have legal 
representation and will be unable to give instructions to counsel. The 
research also suggests that freeing is used in cases which are likely to 
be contested because the agency is responsible for the legal costs 
whereas, in contested adoption cases, the prospective adopters may have 
to pay some of the costs. 

The Negative Aspects of Freeing 

117. The Pathways research comments that: 

"The majority of criticism about freeing was levelled not so much at 
the provisions themselves as at the., time it took and the delays 
involved, thus obviating one of the benefits envisaged when freeing 
was introduced namely, expedition of the adoption process." 
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118. One social worker commented that: 



”... it just started to seem something of a nonsense, and where a 
child was already placed with prospective adopters, the prospective 
adopters were being called to court to give evidence in the freeing 
application and you start to think well, what have they gained from 
all this? We might just as well have been doing a contested adoption 
application. It feels the same, the anxiety is the same, sometimes 
the involvement is the same, and had it been a contested adoption, 
they would actually come out at the end with an adoption order, 
whereas with the contested freeing, you've then got to start on the 
adoption application." 

119. Both the research studies emphasise the endemic nature of delay in 
the freeing procedure. On both sides of the border this was the major 
reason why agencies' initial high expectations of freeing had been 
disappointed and had led them to "think twice" before making a freeing 
application. It is apparent from the research that delay is not peculiar to 
contested cases and occurs at all stages of the freeing process, including 
within the agency before the application is actually made. 

120. Within the agencies themselves there appear to be several problems 
which, either on their own or in combination, contribute to delay. 
Primarily, the compilation of the Schedule 2 of the 1984 Regulations report 
requires sifting through a large amount of information about all the 
interested parties and, where applicable, will need to include the possible 
grounds for requesting the dispensation of parental agreement. The 
report has to be submitted within 6 weeks of the application being made, 
and so delay here can hold up the processing of the application in court. 
Delay can be further exacerbated by matters such as, for example, 
obtaining medical reports or medical examinations which, though not 
specific to freeing, contribute to the overall timescale. Many of the social 
workers interviewed by Pathways expressed concern about the level or 
lack of specialisation in adoption work. Preparation of the Schedule 2 
report is a particularly onerous task even for those with experience j it is 
even more time consuming for those social workers who have little 
experience in this area. The social workers also said that they: 
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"Experienced difficulty in giving sufficient priority to adoption work, 
which tended to take second place to the potentially more crisis- 
laden part of their caseload, for example, child abuse work which 
requires immediate attention." 

121. The same problem was identified in the local authority legal 
departments where understaffing means that this type of work cannot 
always be afforded high priority where crisis intervention work (eg. place 
of safety orders) is necessary. Change of social worker was also cited as 
a factor. Disagreement between the social work department and the 
children's hearing sometimes occurred in Scotland, underlining the fact 
that the multi-party nature and involvement of freeing proceedings could 
by their very nature be difficult to streamline by "good practice" 
guidance alone. Finally, unexpected delays also contribute to the 
problem. The Scottish research illustrated this with an example of the 
reappearance after a long absence of a father who wanted the child back. 

122. The Scottish research found that over two-thirds of the social 
workers could identify reasons for delay made in the courts. Five main 
reasons emerged from the findings of the 2 research projects. Delays 
occurred in the listing of the court hearings; this happened particularly 
where the case was to be contested. There was also delay in the 
appointment of, and then completion of work by, reporting officers. 
There was a shortage of curators ad litem, a problem in itself, but 
aggravated by court procedure. Lowe found that, in England, especially 
in complicated cases where the ad litem’s report had not been filed with 
the court by the required date, that delay was sometimes aggravated by 
the court’s practice. For example: 

"Some courts will not list the case for a full hearing until aU the 
comments have been submitted, thereby exacerbating the delay 
before the case is heard. Other courts require the documents to be 
filed 4 weeks before the set hearing date. If, for whatever reason, 
the guardian’s report is not submitted on time, the hearing will 
automatically be adjourned to a later date." 

123. Staff turnover, thought to be particularly frequent in the county 
courts, was again cited as a problem, compounded by the practice of 
moving staff between sections of the office on a regular basis. Court 
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related problems will be exacerbated where the birth mother changes her 
mind about the issue of agreement. As one social worker interviewed by 
Pathways explained: 

"We put the (freeing) application into the domestic court because the 
mother was not contesting the application, but at the last minute she 
changed her mind... so we withdrew the application from the 
domestic court and then reapplied to the County Court. . . it did 
delay the case for about 3 to 6 months and it did have implications 
•for what was happening to the child and where he would be placed." 

124. Additionally, the Scottish research found that just passing the 
freeing application between the 3 bodies involved - the social work 
department, legal section and the court - took time, and the tasks which 
each had to perform involved many people. In contested cases even more 
were involved, such as the Legal Aid Board and solicitors acting for the 
parents. Overall, the delays experienced in freeing and the fact that 
some heavily contested cases had proved traumatic for all involved had 
contributed to a return to the use of contested adoptions rather than 
freeing, 

125. The perceived disadvantages for the children included the state of 
"legal limbo" and the possible difficulty of having to be placed within 
12 months of the freeing order. The issue of contact also arises: 

"A solicitor in Devon was worried because freeing broke the tie with 
the natural family but put nothing in its place." 

126. In view of the fact that a freeing order cannot be made with 
conditions attached, it may be unlikely that the court in England will be 
prepared to make Section 8 contact orders in freeing cases. Whatever the 
future of open adoption, and at present there is evidence to suggest that 
informal arrangements for contact are made, this possibility must be 
severely limited where the child is the subject of a freeing order. 

127. The disadvantages for the birth parents centre around the idea that 
they were being asked to consent or to contest: 

"In the abstract... if parents had some idea of when and with whom 
their child might be placed they might be more willing to consent as 
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they would be better able to see that it was in the child's best 
interests . " 

128. A social worker felt: 

”... uneasy about how the natural parents of the child are being" 
treated. It seems to me that termination of access followed by 
freeing is a means of getting them out of the way.” 

129. Other issues mentioned by the practitioners interviewed by the 
Pathways team were concern over the wording of the grounds used for 
dispensing with agreement and the adversarial nature of the freeing 
process. As one social worker commented: 

"You take the adversarial initiative and that doesn't rest comfortably 
with some areas of social work." 

130. Support for this view is found in the Scottish research which states 
that social workers found giving evidence against parents in their 
presence particularly stressful. Finally, one solicitor expressed concern 
about the declaration procedure; he saw this as a positive aspect, but 
felt that it might be used more often if it was discussed more with the 
birth parents by the curators ad htem. 
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